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- In an action on a contract and on a tort, against several defendants, they will ” 

‘ lowed to sever in their defence and tial; even co-trespassers may plead and 
ie tried separately; a fortiori when one defendant is sued on a contract and the 

Pr On Gf fort..----+--- cere eeee A ee ee Arrowsmith vs. Mayor et al. 419 
"2 When title in third persons is sought to be divested on the ground of fraud 
fe simulation, recourse must be had to a direct action of revocation, when the 
arties are entitled to a jury gSamory vs: Hebrard et al. 555 
_.$. The proceedings under the 13th section of the act of 1839, is intended to get 
E property in the possession of third pérsons belonging to the detent, but 
atinot be substituted for the ‘revocatory action..-------.. seid s satan ade ieimens ibs 


a ADMINISTRATOR... * 
“1. A succession in the possession of the widow and tutrix bf the minor children 
wing debts, must be administered as an entire thing for the advantage of the 
peditor’s, as well as beneficiary heirs entitled to theresidue after payment of the 
4 and the law requires that an administrator shall be appointed in all such 
who must give security Jacobs tutrix; &e. vs. Tricou et al. 104 
A tutria administer a succession in virtue of her office as tutrix of 
t giving good security, as is required of other atcigihtre- 


"ome 


; $ AFFIDAVIT: 
M1. Where the Petition alleges “the defendant is taking off his erop,” andthe 
davit d ‘the’ facts in the petition “to be true ;” “that the defendant is 
puted insolvent and unable to pay his debts,” it is sufficient to support a se- 
tration of the érop. J 
76 VOL. XVII 
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Baler, 
2. An affidavit which declares that the facts in the petition, stated, “as within hig\;:,,, 


knowledge are true, and those not so stated he believes to be true,” is sufficient to 
maintain an injunction; but it should be distinctly stated in the petition the facts ° 
‘which are within his knowledge, and those which he has only reason to believe,» 
Cc Matib ose ot. wal ad ives oé dak .- +++ Sehuber vs, Bosgereau, 174 

3. It may be shown by affidavit in this court that the matter in dispute exceeds |». 
300 dollars and gives jurisdiction Perkins vs. Nettles’s administrator, 253 

4. An affidavit stating that all the material allegations in the foregoing petition 
are just and true and that the facts are such as in the opinion of the affiant autho.’ 
rise the issue of an injunction, is insufficient to support the injunction. 


Boatner vs. Walker et al 461 ig 


ALIENS. : 
1. The capacity of Aliens to transmit estates ab intestato and to inherit from 
others in Louisiana is granted, and there is nothing in the laws of this State that 
excludes aliens from the inheritance of any kind of property. 
Duke of Richmond vs. Milne’s Executors et al. 312 
2. The incapacity of Aliens by the English and Scotch laws is only extended to 
their holding lands, or acquiring heritage either by purchase or succession..-.... §}, 
3. Under the laws of Scotland an Alien may acquire property in goods, money 
and moveable estate; make a Will, and sue for personal debts. In England he 
may be a mortgagee and recover his deb where there is a positive prohibition 


against holding NN ang aon s op cikil UMC dw an 06 a wip 9! 0:0:0.¢.6:0.0 0 0 sini ce ea aaa id, 


APPEAL. 
1.,Under the act of 20th March, 1839, “amending the Code of Practice,” er- 
rors and irregularities in taking up an appeal will be cured by allowing time, 
when not occasioned by the fault of the appellant. 
Desorme’s heirs vs. Desorme’s syndic. 11 
2. The 1042d article of the Code of Practice directs the testimony of witnesses 
in causes tried before the court of probates to be taken down in writing by the Judge 
and annexed to the record; also a list of the documents filed by the parties that 
they may be'read on the appeal, and when this not done the case will be reman- 
ded at cost of the appellee. 
3. The act of March 20th, 1839, section 19, forbids the dismissal of appeals on 
the ground of not being made returnable to the next term, when it does not ap- 
pear the fault or neglect was imputable to the appellant. 


Perkins vs. Nettles administrdlér. 253 


4. When Judges are required by law to alternate in holding courts in their 


districts, either may grant an appeal from a judgment of the other.--.......... ib. a 


5. But where one of several defendants in a judgment of partition, appeals he 
hed make all his co-defendants appellees or parties, as well as the plaintiff, or 


Farrar vs. Newport et al, 346 . 


~ 6. No appeal lies from a decision of the court referring a ease of boundary 
beck to the surveyors appointed, with instructions to search for and run out a 
Zeringue vs. Harang’s administrator, 349 
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PRINCIPAL MATTERS. be 
Pace. 
, Appeal dismissed; ha eesti of en iets hE 
contained all the evidence adduced on the trial. 
‘Marsh vs. Barnes 8 Tilghman. a7 
§, ‘There was judgment by default and no attempt to show error on the appealyo:: 
was affirmed with damages, as a delay case,..---+ +++ Avart vs. Banka,, 69 
ee eee te eee 





Reynolds, Byrne & Co.vs. Feliciana. Steam-boat . Company..397 


10, A suspensive appeal does not lie froma judgment removing a tator and < 
appointing another in his place, as the minor would be without a protector during... 


4 es pe the pendency of the appeal...----- State vs. Judge of Probates of New-Orleans, 432 





11. A motion to dismiss, after an appeal has been pending more than 3 years, 


and sinee the passage of the act of 1839, comes too late and will be overruled, to 
allow further time to correct all errors, 


Police Jury of St. Helena vs. Fluker, administrator. 465 
12, When none of the errors in bringing up an appeal are imputable'to the « 


4 [gppellant, he will be allowed further time to correct such errors,...---.-.-.+-- ibe 


13. Where ample time is allowed to make the necessary party, on a suggestion 


3 of the death of the original defendant, and no steps are taken the appeal will be 
) dismissed..---.---.---+--+-+ Bell to use of McMicken vs, Mix, administrator. 467 


14. A return that an appellee “was absent from the state,” is insufficient to au- 


q thorize service on the attorney ; non consiat, that his absence was temporary or 
permanent. FASTEST Pert Ck Comstock et al. vs. Paie& Smith. 515 


15. Irregularities in service of citation do not authorize the dismissal of the 


j 4 appeal. Cnc ee tN poe ob ce ppedp.ccs ep eagee te bes 0 00 6bebee sce apuieninees canal 76, 


parties to it, and declared null as to those not parties, does not prevent a ereditor 


16, When an appeal appears to be taken solely for delay, judgment will be af- 


’ firmed with the maximum of damages..--.-..- Ceeeeee Cantrelle et al. vs, Percy. 520 
_ .)17, Where a party at the suggestion of the court submits to a non-suit, ona 
tender allowing him the faculty to have it set aside, if he is aggrieved by the de- 
4 i , refusing to set it aside, he can appeal. Bence cacaced Foley vs. Dufour et al. 521 


18. Where due notice of a protest was given to the defendant, who is sued as 


4 endorser, the appeal will be considered as only for delay, and the judgment af- 
firmed with the maximum of damages..-..------+ -++++ Pritchard ys. Forgay. 585 


ARBITRATORS AND AMICABLE COMPOUNDERS. 
1, When all matters in the pleadings are submitted to amicable compounders, 


sthat they should pass upon and settle all accounts between the parties, their 


_ award, when there has ea it naan will 
he made the judgment of the court, without revision or 
Canty vs. Beal, 282 


ASSIGNMENT AND TRANSFER. ¥ 
1, An assignment made by a debtor for the benefit of such creditors ag become Fa 
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who signed, from suing and recovering his debt, and to be paid out of the funds 
pp memnew- torments, raae. ee haglemadenpeind, sabia ebbenastes % 
Underhill et al. vs. Townsend + Jones: 517 
2. There is no particular form of assignment required in the transfer of a debt, 
“tis sufficient if knowledge of the transfer is brought home to the debtor, and: 
that he knew his former creditor was divested of his rights to the debt assigned, 
and that such knowledge of the fact was derived from the transferror or his agent. 
Gillett vs. Landis et al. 479 
3, The holder of notes transferred toa third person, giving them up to the 
transferror improperly, will be liable to the transferree only for their value, at 
the time of the transfer. 
4, A subsequent transfer of notes with notice ‘ot delivery, will hold good 
against a prior pledge and transfer by notarial act, without actual delivery, al- 
‘though due notice had been given. Winchester vs, Ory’s syndics, 428 


ATTACHMENT. 
1. Where no property of an absent defendant has been seized in a suit by at- 
tachment, no judgment can be rendered against him, and the attachment will be, 


2. When the plaintiff in attachment points out persons in whose hands he ex- 
pects to find property of his debtor and makes them garnishees, and they by their 
answers show there is none, the suit cannot be maintained.-.....-.-.+-+++++.... 

3. The seizure of any property howevef® small, will support an attachment; 
and the attachment extends to every species of property ; to all rights and credits 
and to partnership property, in a suit against one of the members of a firm. 


4. Where garnishees intervene, claim and bond the property attached, on the 
ground that it belongs to them, it is no appearance in court, on the part of the 
defendant in attachment and cannot give jurisdiction. 

5. The statute law of Mississippi authorizes defendants in attachment, for 
debts not due, to give bond with security for the payment of the debt at maturity, 
which is binding on the principal and surety, without any judgment having been 
first obtained ai ereditor against his debtor, for the amount of his demand. 

Church et al. vs. Henry. 

6. An slinsinhio’ bond for a sum exceeding by one half that claimed, must be 
given with one good and solvent surety, residing within the jurisdiction of the 
eourt, sufficient to answer for the amount of the obligation before a writ of attach- 


ment can issue. Jackson, Riddle & Co. vs. Warwick. ss] 


7. If it appears the surety is not worth the full amount of the attachment bond, 
although he may be fully able to answer to the amount of property actually at- 
tached, the attachment will be set aside i 


ATTORNEY OF ABSENT HEIRS. 
‘1. An attorney of absent heirs, or a defensor appointed by the court to defend 
the rights of absentees, in a suit against them, ought not to be permitted to surren- 
der any lawful means of defence on their part, to the injury of those he represents. 


Collins vs, Pease’s Heirs: 16 


PAGE. Ee 
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. PAGE. 
; 2 And where from want of skill or inexcusable neglect on the part of a defensor, 
4 i _ by consenting to the introduction of improper testimony in favor of the adverse 
7 3 » party, &c., it will form a proper case for the application of the law, authorising 

"this court to remand causes to be tried de novo, when in its opinion justice re+ 


quires sach a measure Wie#9 div: ebrore ore dale: ope gheibiake eminem >. ninmdinmial uh i «-sgiacitig . soe stedbe ; 


tf ATTORNEY AT LAW. 
0 | © 1. Attorney’s feesare sometimes allowed as special damages on the dissolution 

74 sof an injunction wrongfully sued out, as a punishment for the unjustifiable resort 

4  tothis as.a means of delay to defeat the ends of justice... - Smith. vs. Bradford. 263 
,, 4 : 2. In a.suit for professional services as attorney at law when no other services 
were rendered than aiding to draw a petition ina suit which is afterwards aban- 
doned ; the verdict of a jury disallowing the plaintiff’s demand was not disturbed. 
_— | Haralson vs. Camp et al. 267 


a ATTORNEY IN FACT. 
: 1. The Louisiana Code requires express and special power tobe given whenever 
5 the things to be doneare not mere acts of administration. 
Ba Gaiennie vs. Akin’s Executor et al. 42 
_ 2 A tutrix may appoint an attorney in fact to carry into ) effect any act of sale 
_ whieh she could legally execute. 
a Hardy, Superior of Cingnt of Sacré Coeur vs. Landry’s Heirs, 191 


BAIL AND BAIL BONDS. 

1, A return by the sheriff, that he “ seized in the hands of W. B. all the rights, 
credits, &c., and property of every kind which he might have in his possession or 
under his control, belonging to the defendant, sufficient to satisfy the writ of fieri 
facias, of which seizure nothing came into his hands; no other property found;” - 
is insufficient to authorize the issuing of a capias ad satisfaciendum. 

Conway vs. Jones et al. 413 

2. It is required before a capias issues, that demand shall be made by the sheriff 
We OCséoo'‘thhee ‘parties, first of the defendant and then of the yudgmente to _ out 
) q property, and all in Dy ee ne Re RN 
3. To enable the judgment creditor to proceed against the surety in a Vail food, 
or against bail, the sheriff’s return on the fieri facias must state that he found no 
property to seize, notwithstanding the demand made of the parties,....+...2... + 1. 

4. Proceedings on bail bonds when the sureties are sought to be made liable are 
to be tried summarily-and without the intervention of a jury. 

Weyman & Thor ¥®, Cater & Cropp. 529 

5. So, sureties ina bail bond have the right to proceed by rule, taken on the ad- 
verse party, to show cause why the bond should not be cancelled, and the ey 
Machan ged. +. =. 20 ses socnssconsersceere nc entnniin AG ARSE on. sjliieaad x @ 

6. Whenever a question arises out of a bail bond, either to enforce i oat 
to destroy the surety’s liability, such question is incidental to the main/action, 
may be tried summarily without anew Suit... ---. +--+ ++ +seseeeeeeeeenereees 
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BILLS AND NOTES. 

1. Where a note is deposited as collateral seeurity, or pledged after it ie due, 
it is subject in the hands of the depositor, to all equitable offsets, which the maker 
had against the original payee or holder, or which he may have until he receive 
notice of the transfer... .... 2... eee ce erenecencsces abaes> ts 7 















fers the property in it; but it is not every deposite and endorsement of a note as 
collateral security, that transfers such absolute property as will deprive the payee a 
or depositor of all right, and the maker of every defence, he may have against it 
previous to notice of the deposite or pledge. Loewe pose were tl cones cues siete s hewue “bb. 
3. The endorsee of a draft, though only agent, may maintain an action in his own 
name, but it will be liable to the equities of the defendant against the real owner... ib, 
4. So the transfer of a note before maturity under circumstances calculated to 
excite a reasonable suspicion in the endorsee of legal or equitable defences on the: 
part of the maker, will not preclude evidence of such equities or defences in an ac- 3 : 
tion by CHE CNGOPSER.« 2 o-oo ccc cece ccccccccreccrecee gear tessensccsececcsosesecs ib. ‘ 
5. Anote must be transferred in good faith, in the ordinary course of business, 
before maturity, and without any circumstances to induce a reasonable belief of 
the existence of such equities or defence to preclude evidence of them by the ma- 
Ker, cccccccccccccnrccs ne cese cere cess cesses ec asec escc cece cece eee ncces ees tie ib. 
6. Demand of the maker of a note at his domicil, if he is absent, or at the place 
where it is made payable, when one is designated, is indispensable to fix or bind 
the endorser, The notary must in such cases find out the domicil. 
Oakey et al. vs; Bank of Louisiana et al. 386 






























7. A delay in giving notice to an endorser, occasioned by the irregularities. of 
the post office, through which it was transmitted, will not injure the plaintiffs right 
PR yet) (> Cee Peyrour et al. vs. Davis. 479 














8. A notary will not be permitted to alter his record of the protest and notice to 
endorsers, by interlining and inserting the manner or circumstances of giving notice 
which he or his clerk mayhave omitted..-¥....--..-.+sseeeeeeeeeeee Anas : ib: 

9. The endorser cannot object to proof showing the signature of the maker was ; 
erased through. error, when he has not set up this in his defence; although this a 
circumstance was not alleged in the petition........... Cantrelle et al. vss Percy. 520 : 

10. Proof of the defendant’s signature as acceptor, and also of the payee of a 
bill, when the general issue is pleaded and the signatures of the acceptors specially 
denied, is required before a recovery cam be had......... Fryer et al. vs. Darcy. 527 

11. A bank employing a notary to protest a note deposited for collection, is not _ 
liable for the official misconduct, or failure of the notary to give notice to the en- 
dorsers, by which the latter is discharged. 

Hyde & Goodrich vs. Planters Bank of Mississippi. 560 

12. Where the notary states he demanded payment of F.F., the attorney in fact 
of the drawer,the notary’s statement is no evidence of the agency. It should 
have been proved onthe trial like any other fact.......+...... Fortier vs. Field. 587 
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BONDS. 
1. Where a bond is taken payable to A. B. sheriff, &c. he cannot sue in his indi- 
vidual capacity to recover the amount from the obligors, when there is no evidence 


that he acquired any right to it but the bond itself......-.- Buisson vs. Hyde et al. 49 
2. It is not certain that an ex-sheriff could recover on a bond taken payable to 
himself as sheriff, after he is functus officio... +--+ +s eeee cece ence ceseeceees ib: 


3. A sheriff’s bond taken under an order of court, payable tohimas sheriff, for , 
the price of property sold, gives him no right to the bond in his former capacity of 
sheriff, when he has resigned, as the legal agent of the parties interested, and less 
so in his individual capacity.....-... Buisson vs. Hyde et al., on a re-hearing. 22 

4. Where a bond is taken to the sheriff in his official capacity, altbough it be not 
payable to his successors in office, yet on his resignation his successor ought to be 
the official depositary of the bond,.---+++++++sdeeeetereesecenee seers ce eatewes ib. 

5. A sheriff having ceased to bea public officer, has no longer any right to 
keep, or collect any bonds given to him as sheriff, in execution of any order of 
GOUEE, occ cc ccc ccccccccscecccccecvecces secs lecteweey veded Po cpectidvecsvvcve tb. 

(SEE BAIL AND BAIL BONDS.) 


BOUNDARY. 

1. Anaction of boundary lies not only where two contiguous estates have never 
been separated, but also where the old boundary is effaced and ean no longer be 
BOOM. : ce vccccccccccvccecesccceseccens Zeringue vs. Harang’s Administrator. 349 

2. Where vestiges of the ancient boundary between two plantations are to be 
seen, new posts should be fixed, but they must be placed where the former limit or 
fence stood, without regard to the title papers. - eo as | 


CITATION. 

1, In this case there were two persons of the same name, but service of citation 
was made on the wrong one, and the suit discontinued as to him; the other could 
not be sued bya mere amendment to the petition and adding the word Junior, 
without any new servite of citation..--.-+------ Dizon vs. Kennard & Shields. 468 

2. A citation addressed to and served on the agent of the defendant, when the 
latter is absent from the State, is sufficient to authorize a valid judgment as to the 
principal. SW dete gsc dab Sains 06 Cea RAM Ce wees s eee Caetee Cazeau vs. Lesparre. 498 


: CLERKS. 
1. Clerks of courts have no authority out of the presence of the court, to swear 
witnesses and take down their testimony ina cause. They are only to administer 
oaths in open conrt ; and out of it in cases of arrest, attachment, provisional seizure, ° 
or generally, in any conservatory measure required by one of the parties toa suit, © ‘ 
Sandeman vs. Deake & Willard, $32 
oe <gest 
COLLISION AND LOSS. ated 
1. Where the evidence shows that a collision happened, and a slave, mules and 
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PAGR. 
cart were run over and destroyed, by the fault and folly of the slave in driving across. 
the rail road of the defendants, when the engine was approaching and near, the 
owner cannot recover any thing for their loss. 

Lesseps vs, Pontchartrain Rail Road Company. 354 


COMMUNITY. 


1. Where the object of the suit is to obtain a settlement and liquidation of the 
community formerly existing between the deceased husband and surviving wife ; 
and for a partition of the residue after the payment of the common debts, the Courts 
of Probate have exclusive jurisdiction: Lawson et ux vs. Ripley. 268 

2. Courts of Probate have not exclusive jurisdiction in suits for the purpose of 
dividing property belonging to a legal partnership or community between the sur-. 
viving spouse and the heirs of the deceased one; but the District Court has con- + 
current jurisdiction in such cases. 

3. The marriage contract between the deceased spouse and defendant is admissi- 
ble in evidence, although not specially pleaded, in a suit for the settlement of the 
community affairs and partition thereof....-.-.-.-...---s.seeseeeeeeeeeetseees 

4. When the title to property brought into marriage had vested in the party, 
although not paid for, it became his separate property, and remained such at the 
dissolution of the community 

5. Slaves received during marriage, by one of the spouses, in exchange or in 
payment of money due him on his separate ‘and individual right, do not become 
community property 

6. Where a house and lot the separate property of the wife, is mortgaged by the 
husband and wife for improvements and ameliorations put on them, these last be- 
come part of the community of acquests and gains, and are liable for the husband’s 

Dominguez vs. Lee et al. 296 


COMPENSATION AND RECONVENTION. , 


1. Pleas in compensation or reconventipn should be set forth with the same cer- 
tainty as to amounts, dates; &c., as if the party opposing them were himself a plain- 
tiff in a direct action. Compensation must be specially pleaded. 
White vs. Moreno. 371 
2. Reconventional demand for damages for the wrongful suing out of an injunc- 
tion and false imprisonment, canno tbe pleaded and set up in a possessory action; 
they are independant and distinct from it and foreign to the cause on which it is 4 
Morgan vs. Driggs et yl. 176 


CONFLICT OF LAWS. 

1. The evidence of a fact, happening in a different country from that of the ler 
loci. contractus, must be tested My the rulésof evidence in this State, where the re- 
medy is sought. occcceeeseecs BELG cook ae'c ee L.& T. F. Shewell vs. Raguet. 457 

2. So the testimony of one witness, that a debt contracted in Pennsylvania, ex- 
ceeding 500 dollars in amount, was acknowledged by the debtor in his presence, 
in Texas, is insufficient, without some corroborating circumstances, to make proof 
and establish the demand in a court of Louisiana, i 














i will give effect to the legacy.---- Duke of Richmond et al. vs. Milne’s executors. 312 
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PAGE 
-$, The general principle is, that contracts in regard to personal property must 
be regulated by the ler /oci of the domicil of the owner. But as relates to. the 


3 remedies of creditors, personal property has a situs, a locality, which subjects it 


to the law of the country where it is situated, when there is'a conflict. 


3 é Beirne & Burnside vs. Patton et al. 589 


4. So an assignment made by debtors residing in Tennessee for the benefit of 
their creditors, of certain cotton in New Orleans, ‘which is void under our laws, 
will not have effect as against an attaching creditor here, who is no party to it. ib. 

5. Where a contract is either expressly or tacitly to be performed in another 
place than that where it is made it is to be governed by thelaw of the place of per- 
FOPMANCE, « - +--+ ee rere rece erence ee ween ees eenne Pere erree cer ssrecessceseonse 7b. 

6. A particular legacy here, by the law of Scotland venia be considered as a 
pure bequest of a sum of money and not of heritable property, which if made by 
a person in Scotland toa citizen of Louisiana, the courts of law in that country 


« 


CONTINUANCE. ) 

1. Where a party had full time to secure the attendance of his witnesses and a 
continuance refused coupled with the declaration of the judge a quo, that due dili- 
gence was not used to obtain his attendance, the judgment will not be disturbed, 

Capdeviel vs. Dodd et al. 149 

2.. In. applications for a continuance much reliance will be placed in the dis- 
cretion of the judge a quo ; and unless positive injustice has been done, his judg- 
it cel Dat alae 5.05.0 > «9.0.0.0 2» Sain 55 com 0 ne cine 9 bina mins sella Seema ib. 


CONTRACTS, ’ 
. An obligation or contract without a cause, or with a false or unlawful one, 
ean re no effect; and the law will give no action to enforce it. 

Gravier’s Curator vs. Carraby’s Execute 118 

2. No action can be maintained on a contract the consideration, of which is 
wicked in itself or prohibited by laWe- +++ tpee cece cece cere tree teen eneswe eens 1b. 

3. So an agreement or contract that property which had been conveyed to per- 

sons to secure them for.advanees and protect the transferor from the pursuits of 

creditors, should be sold out by the former as theirs, and the price accounted for 

to the latter, over and above their advances, in preference to judgment creditors, 
cannot be enforced in a court of justice.-+--- +--+ «+++ essen seers ete ee nese eee . ib: 

4. Where an exception is put in atthe argument in the supreme court sug- 


_. gesting that the contracts between the parties tothe suit are illegal, immoral and 


contrary to public policy, the court is bound to notice it, even ween any plea; 


and in such cases no recovery can be had. 


Gravier’s Curator vs. Carraby’s Executor; on a ahaa 132 
5. So where it is shown by the evidence that the contracts and agreements sued 
pn, are of a character reprobated by law, no action can arise or recovery be had, “b. 
6. Contract for Morus Multicaulis trees partly,exec is rescinded and 
money paid, returned on aceount of imposition in deliverigg spurious, trees. 
Anderson xs. Dinn 186 


77 VOL. XVII. 
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7. The acts of a party from which the ratification of a contract is sought to be, ty 


Pee er must evince clearly and unequivocally his intention to ratify. Vf his... 
acts be in any manner accounted for without a ratification of the contract negessa- . 
rily resulting from them, they do not amount to an approval or confirmation, ‘: 
Copeland vs. McMickie et al, 295 
8. A contract under a penalty to buy plaintiff’s plantation for a certain price, 
payable ina year, but to be discharged on the vendor’s obtaining a loan from -/ 
bank on mortgage of the premises, by the vendee’s taking his place: Held'that))) 
as soon as the loan was obtained, the purchaser became liable for the penalty on! 
failing to take his vendor’s place as debtor to the bank Nettles vs. Scott. $36 — 
9. A notary may be employed as agent of the party to give notice in writingas 
the second mode under the La, Code, of putting the adverse to the contract in 
ee Lane aia cs cp lees ops ass 4 pevekebin sequen «obec tea ib, 
+10. The interest stipulated on the price of a plantation, will be considered asa _ ’ 
yearly sum for its use and occupation, when the vendee or party is in possession, 
independent of any damages or penaity the party may be liable for, or non-com- © 4 
pliance with the contract of sale... 5. .0. cess cece cc cece cece cee tee ewe eetew ell ibe i 
11. The defendant who contracted under a penalty to buy the plaintiff’s pliers ss 
tation for a certain sum, payable in a year, to be dischargéd on the vendor’s ob-~ 
taining a loan from bank on mortgage of the premises, by the vendee’s taking his _ 
placé: Held, that as soon as the loan was obtained the purchaser became liable 
in his contract, &e i 
12. The article 2257 of the La. Code requiring contracts for sums exceeding a 
500 dollars, to be proved by more than one witness, relates to verbal and not « 
written jobligations‘or contracts. Police Jury of Iberville vs. Sherburne et al. 34 
13. When the thing sold remains in the corporeal possession of the seller who ie 
is suffered to act as owner, to the injury of a third person, the rule that the deli- ~ 
very of an immoveable always accompanies the public act which transfers the pro-.{ 
Thibodeaux vs. Thomasson et al. 953 
14. The creditor who has contracted under the faith of his debtor’s being the « 
owner of property, which he is in posseggion of at the time of the contract, ought q 
to be allowed to seek his remedy without regard to the date of the pretended 
sale by which it is attempted to be transferred to another.-«--.--+-..-- — 


Hy 
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f CORPORATIONS. 

1. In a suit for a liquidation among stockholders of an incorporated company, 
it cannot be legally tried, nor judgment rendered, unless all the parties have been 
cited, ‘answered, or jndgments by déhailt taken against them. 4 

Reynolds, Byrne & Co. vs. Feliciana Steam-boat Company. 37 q 

2. Stockholders in an incorporated company cannot be rendered liable insolido. 4 
The eorporators are only liable in proportion to the stock each one holds,.....-- # 

3. The fact that the stockholders are made liable for losses, bejeia the 
amount of the capital stock, does not make each stockholder liable in solido, but 
only proportionally aveorditig'to the number of shares held by him.----. waved’. ih, 

4. The town of Foehabers in Scotland gis a burgh of Barony under the Ducal 
family of the Duke of Richmontl, incorporated as such; hasa right to enjoy 
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i privileges allowed them as a corporation; and as such, has capacity to re+ 

ing © ee ee causa, which right it can exercise by trus-_— 
Seno Oooo Duke of Richmond vs. Milne’s Executors et al. 312 
86 


COSTS. 


1. According to the Civil Code of 1808, costs of suits against an insolvent 

- debtor previous to his failure, and taxed costs of every kind were entitled to be 
1 by privilege under the denomination of law charges, 

; Rousseau vs. His Creditors, 206 





































#2. Under the Louisiana Code, law charges are defined to be costs ineurred in 

8 | court in the prosecution of a suit, to be paid by the party cast; and the creditor 

% | " is entitled to a privilege when the costs he claims are taxed costes whether in a 
‘mit previously to or in the concurso, against the insolvent debtor’s estate....---.  ibi 


] 3 Where the plaintiffs take nothing by their suit, the defendants should be _ 
we f sllowed all their costs... -+ Orleans Navigation Company vs. Municipality No, 2.269 


™ «A. The jury tax in some of the parishes, required to be paid by the party cast, 
» or who discontinues his suit, does not make part of the legal costs, to be taxed in 
© the suit and paid before another suit can be commenced. 

4 Whittemore & Young vs. Leake & Howell. 463 


># 5. The payment of the ordinary taxed costs of the clerk’s and sheriff’s fees is 
"| asafficient compliance with the article 492 of the Code of Practice, to authorize 





i2  § aparty non-suited, or who discontinues to begin.----.+---++++++r++0+ee00s — " 
| COURTS. : 
4 1, The court of probates, in ordering the sale of the property of a suecession, 

63 = irecessarily possesses the power to erase all mortzages existing on it, and to give 
aclear title to the purchaser... ..---.++++++- Wiliams vs. Bank of Louisiana. 378 


_ 2 Trobate courts are authorized to exercise all such powers as may be neces- 

ai sary to enforce their jurisdiction ; and to take cognizance of any matter arising 
ib, . _ ftom the consequence of the exercise of such jurisdiction. ..--.. bet eeeee ences . 06. 

; 3. The evidence of the parish Judge is good in the court of probates as far as it 

» i} goes to show the defendants assented to the sale, and — look to the pro- 
v9 a ceeds of certain property for their claimiiss ss. <i. cccevesuccvsccccesccctoces ib. 


4 4. The city court of New Orleans is without jurisdiction in a proceeding where 

7 q | interrogatories are propounded to garnishees, under the 13th section of the act of 
| “3 1899, amending the Code of Practice, having for its object to set aside a sale of 
immoveable property, as simulated and made in fraud of creditors. This court 


a 


' eannot take congnizance of civil cases of a real nature. 
. @ Samory vs. Hebrard et al. 555 
6 s 5. The city court hes express authority and power to try suits on notes or obli- 

@ gations given for immoveable property ang seneerrine eulie fits 
: sale is claimed in the defence;......--.-++. vale ib. 
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i CREDITORS. 
1. ‘The seizing creditor is entitled to the revenues of the property whilst under 


seizure, from the time it was made until the property is sold. “By: 
Randall vs. Bank of Louisiana. 273 


DAMAGES. | 
1: Damages for a frivolous appeal will not be allowed when the matter in dis- 
pute is not fora sum of money, as the rescission of a sale of a house and lot,and 
its value is not shown, Lopez et al. vs. Borgel, f.w. c. 27 
2 Where the injury complained of is injury done to the plaintiffs works, and | 
the matters in contest are the actual damages or injury done and sustained, the =~ 
court will: not enquire into the plaintiffs titles or chartered rights to make the ce 
public works in question. 
Orleans Navigation Company vs. Municipality No. 2. 269 
3. Damages for the wrongful suing out of an injunction, may be claimed in the — 4q 
same suit under the act of 1831, in cases embraced by it; but from its wording, it 
appears to apply particularly where judgements are enjoined. 
Morgan vs. Driggs et al. ir 
4. Redress in hinges should in all cases be proportioned to the injury sustaine — 
ed, unless where given as an example to deter others from similar conduct in fu- : 
Stinson, Curator, gc. vs. Buisson. 567 | 


DONATION. 

1. A note executed in extremis in favor of the concubine for a sum of money 
shown to have been in lieu of the value of a house and lot which the deceased in- 
tended to bequeathe, but was unable to make his will ; is considered as a disposi- , 
tion mortis causd, and not being clothed with the formalities of law is without ef- 
fects: ee ccccccercceccccscssress +» Barriere, f. w. c., V8 Gladding”. 's Curator. 1 

2. No disposition mortis causi can be made but by last will and testament; and " 
when it is clearly proved that the deceased intended to make his will for fhe avow- 
ed purpose of bequeathing to his concubine certain immoveable property, but was 
prevented and gave a note for its value, no recovery can be had on it 

3. A donation of slaves without estimation under the old Civil Code is null, al- 
though-accompanied by délivery, as delivery only applied to moveables; but under 
the Louisiana Code a don of a house and lot is valid without estimation or ap- 
praisement, which only is required i in cases of moveable effects. 

Macarty $s. Commercial Insurance Company. 5 

4. Testimonial proof will not be received to show that in case of a donation of ' a 
a houge and lot by authentic act, it was agreed the donor shguld continue to re- 
ceive and enjoy durifg his life time, the rents of the property.....-+++++++-++.+ iby 

5. The article 904 and two following of the La. Code, in both languages, when = 
construed together and interpreted according to the spirit or intention of the Legis- 
lature, provide only that aseéndants or donors are entitled to inherit to the exelu- 
sion of all others, the real ‘and slaves given by them to their children, or 
their descendants, who die without posterity, when these objects are found in their 
succession. Rouanet vs. Hunt, Tutor, Gc. 407 
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' is used the party must admit the whole of it in evidence. - 
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6. The right to inherit, or right of return or reversion allowed by law to the ° 


donor, does not accrue unless the donee dies without posterity, and eee 


7. So the interpretation of the 904th article of the Lonisiana Code given in the 
case of Prejean’s heirs vs. Le Blanc, [3 La. Rep., 19] is overruled and ceases to be 
considered a proper and correct interpretation, --...--.+++++++++ 


EVICTION OR DISTURBANCE, 

4. The purchaser who has paid before the disturbance of his possession, cannot 
demand restitution of the price, or security under article 2538 of the Code; and 
the same rule applies to such portion as happens to be paid at the time of the dis- 
turbance..... cence ag tee e tere eee eee ene ees Wallace & Co. vs. Harty & Jones. 


__ 2. So where suit is brought on one of several’notes given for the same object, the 


ib. 


ee 


‘defendants can only require security for the amount of the note sued on, in case of 


disturbance of possession or title... ----+--++++++++eeeeeereeeeeeeceeeeeeerenes 
3. Security against the danger of eviction will be required when the title is not 
complete, although the lapse of time renders the probability of a disturbance some- 


what remote, 
Hardy, Superior of Convent of Sacré Cour vs. Landry’s Heirs, 191 


4. When security is given against a disturbance or eviction, the vendor may. 
proceed with his executory process for the-price due on the sale,.--------+.-.+.. ; 


EVIDENCE. 
1. The certificate of the French officers under the colonial government of Louis- 


ab. 


a iana, that the plaintiff ’s ancestor was in possession of a certain tract of land, under 


a purchase from the Indians, &c., is not legal evidence of title, and is inadmissible 


as evidence in .a petitory action’.-----+ -+--+++- Rillieux’s heirs vs. Singletary. 88 


2. The officers of the French government could only certify such records or do- 
euments as were deposited in their departments ; and such documents should be 
produced. - If they certify of their personal knowledge, they should be sworn..- -- 


3. The acknowledgment of masters of steamboats of the correctness of bills 
presented for supplies or other things furnished the boat binding on the own- 
vs. Savory et al. 


4. To let in evidence of payment, ne payment must be specially pleaded. 
Landry vs. Baugnon: 

5. Where part of a letter is offered in evidence and sate if any part of it 
-- Clifton vs. Lapice. 152 

6. The marriage contract between the deceased spouse pe the defendant, is ad- 
missible in evidepce, although not specially set up in the pleadings, in a suit for the 
settlement of the community affairs and partition thereof. 

; Lawson et ux., vs. Ripley. 238 

7. Parties are not to be controlled in the manner of introducing the 
different parts of the evidence of their case. Perkins vs, Nettles’ administrator. 253 
8. So the plaintiff may first be allowed to produce the proces verbal of the sale : 


ib: 
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PAGE, 
aid which he claims, in evidence, Before showing that he has complied with the: 


terms of said sale. 
9. Objections that a private act of transfer of a judgment, to the plaintiff ’s attor- 
ney in fact has no date against third persons, and that there is a discrepancy in the 
name of the transferee, go to the effect and not to its admissibility in evidence ; 
especially when thie ‘variance is explained..... Randall vs. Bank of Louisiana, 273 
10. A recital ina’deed or act of mortgage cannot produce any effect to the pre- 
judice of a person not a party'to it and who does not claim under ; and such reci- 
tal is not against a stranger to the second deed-.....-...---+-+-- OA oe oe ee ib. 
11. Parol evidence is admissible to prove agency, and that the agent was em- 
ployed to make demand on the adverse party, and that it was made in writing. 
Laville vs. Rightor et al, 308 
12, The signatures to a sheriff’s bond executed and acknowledged before the pa- 
rish judge need not be proved to admit it in evidence. 
Police Jury of Plaquemine vs. Sherburne et al, 342 


13: In a suit on the sheriff’s bond to recover from him and his securities, the 
balance of the parish taxes due, it is not required to put the parties in default ; not 
even to recover the penalty... -.---+-+s+sseeseecectete cere eeteeeteeesceseee eoee Oh, a 

14. The 1042d article of the Code of Practice directs the testimony of witnesses 
in causes tried before the Court of Pr@bates to be taken down in writing by the 
judge and annexed to the record ; also a list of the documents filed by the parties, 
that they may be read on the appeal; and when this is not done, the case will be 
remanded at the cost of the appellee. Desorme’s heirs vs. Desorme’s syndic. 111 

15. In an action for damages to plaintiffs’ works and land, parol evidence is ad- 
missible to prove possession and acts of ownership of the premises. 

Barrataria and Lafourche Canal Co. vs. Field et al. 421 


16. Evidence is admissible which is pertinent to the issue, going to show the * 
extent of the injury complained of, and the cause from which it proceeis. 
' 17. A witness will not be allowed to be interrogated respecting the ownership 
of a tract of land, when an examination of the written title would show it. 
18. The declarations of defendant’s husband, separated in property but acting as 
her agent, made in relation to the management of her levees is admiss ble in evi- 
dence against her, in an action for damages, in neglecting to keep them up. 
19. The record of a suitiin admiralty will be received in evidence to show the 
fact of insolvency of an individual, in a suit in which he is no party, when it is 
only required to prove res ipsas; and to show how certain funds were distributed. 
Gillett vs. Landis et al. 470 © 
20. Evidence will not be admitted on a simple allegation that the plaintiff is not 
the owner of the instrument sued on. The defendant must aver that he has a 
good defence against the real owner ; otherwise whether the plaintiff isowner or  ; 
not, cannot evail him Peyrouz et al. vs. Davis. 479 
21. Parol evidence of the law of a State is admissible when it appears the com- 
mon law only prevails. It is the evidence discloses a statute sought to 
be proved, that a certified copy is the’ best evidence and must be produced. 
Wetmore & Co. vs. Merrifield. 513 
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PAGE, ' 
| 92, Proof of the signatures of the subscribing witnesses to an act 2ous seing 
;; | privé by the testimony of a witness will suffice without their production, 
> & Buel vs. New York. Steamer et al. 541 
a 3 23. An act of sale under private signature not recorded, is sufficient to prove. / 
“= ownership of a slave, when there is no adverse claim, and to show the defen- 
jE ants liability for his loss......-2..4+-seeeeeeeeeseees Siew in ali ib, 
@  ~ 4%. Evidence of a fact, happening in a different country from thatiof the lex loci 
® = contractus, must be tested by the rules of evidence in the State where the remedy 
, issought.-..---++-00--eeceeeeeeeseeseeerenses Dy & Te I Shewell vs. Raguet. 457 
| 9. Parol evidence is admissible to show by the practice and jaws of another 
@® state, it is not necessary to present a note for payment, at the place designated 
$  @ therein, in order to maintain an action against the maker. 
. 4 Booraem vs. Littlefield. 594 
26. It is only the written or statute laws of a state that cannot be proved by 










































2 4 7 _ parol; a certified copy is the best evidence.-.--..-+--+-+s++-++s ee ib: 
. 4 EXCEPTIONS. 
yin ; 4 1, Where an exception is put in at the argument in the Supreme Court, sug- 


gesting that the contracts between the parties to the suit, are illegal, immoral and 
contrary to public policy, the court is bound to notice it even without any plea ; and 
in such cases no recovery can be had. 

ie Gravier’s Curator vs. Carraby’s Executor, 132 
1 4 ' 2 An exception which goes to the absolute want of any right in the plaintiff to 


“stand in yudgment in any manner may be pleaded after issue joined on the merits, 

a j or at any stage of the case-. - ota menttetececrgeacese Union Bank vs. Dunn et al. 234 
1 = 3. The peremptory exception given by the 1988th artiele of the Louisiana Code, 
, @ which says“ no creditor can sue individually to annul contracts made before his 
5 | debt accrued, applies to all contracts in fraud of creditors, when it appears the 

; debtor never ceased to have possession of the property apparently sold by him. 


s 4 Thibodeaux vs. Thomasson et al. 353 
q 4. The Judge is not required to sign a bill of exceptions which does not em- 

brace the true grounds of his opinion. A party taking a bill of exceptions must 

spread on its face every thing necessary to bring the point in its true light before 

the court...---+++++- +++: Barrataria and Lafourche Canal Co. vs. Field et al. 421 

7 5. The exception of lis pendens may be waived, and will be so considered, 

a $ when the party fails rh it ee et eee eee Cazeau vs. Lesparre. 498 


EXECUTRIX. 
3 1. An executrix cannot be arrested on the opposition and affidavit of a creditor 
"of the estate she administers, on the ground that she will leave the State before her 
account is homologated, and without leaving sufficient funds to pay his debt. 
Mondelli vs. Russell’s Executriz. 537 


GARNISHERS. 


1. Service of a supplemental petition with citation is insufficient to bring the 








~ 
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garnishees before the court when there has been no service of the original petition: 
Lovell et al. vs. Cartwright, 547 — 
2. Until garnisheesare served witha copy of both the original and supplemental 
petitions they are not required to answer interrogatories and consequently these 
cannot be taken as confessed ib. 
3. Second garnishees are entitled to have the amount attached in the hands of 
the first ones deducted from the amount claimed; and are only liable for the re- 
ib. 


HUSBAND AND WIFE 

1. Property bought with the funds of the wife, or acquired by her in conse- 
quence of a datien en payement made to her by her tutor, and which never came 
under her husband’s administration, is her separate or paraphernal proqerty. 

. Dominguez vs. Lee et al. 295, 

2. The wife hagthe power to administer alone her paraphernal estate as she 
pleases; and and a right to alienate her separate property and to invest her para- 
phernal funds in whatever manner she thinks proper and most advantageous to 
her interest, if done with the authorisation of ‘her husband 

3. Property purchased with the paraphernal funds of the wife is only her sepa- 
rate property as long as she keeps Rinistration of her separate estate, and when 
the title is taken in her own name, ei Pas purchased with the funds she adminis- 
ers without the assistance of her husband, or asa datien en payement made to her 
by the debtor of a separate and paraphernal claim 


4. Where a house and lot, the separate property of the wife, is siihebipiil by 
husband and wife for improvements and ameliorations put on them, these last be- 
come a part of the community of acquets and gains and are liable for the husband’s 


IMPRISONMENT FOR DEBT. 

1. When the law abolishing imprisonment for debt, and with it the capias ad 
satisfaciendum was promulgated, every proceeding began, but not perfected under 
these writs, became null and WId.---- +++ 5+. ++, ce ateeees Cooper vs. Hodge et al. 476 j 

2. So when this act took effect a capias in the hands of the sheriff became a nulli- 
ty, and the bail was thereby instantly discharged 

3. Writs of capius ad satisfaciendum in the hands of the sheriff when the act 
abolishing imprisonment for debt was promulgated, became absolute nullities ; an 
attempt to execute them would make the sheriff a trespasser, and a return of non 
est inventus would not enable the party to proceed against the bail. 

Atchafalaya Bank vs. Hozey, sheriff. i 

4. The act of the 28th Mareh, 1840, abolishing imprisonment for debt, section 5, 
authorising two creditors, having two or more judgements each exceeding 300 dol- 
lars to unite in a petition requiring the common debtor, who they swear has assets, 
to make a surrender ; also requires that both creditors shall take the oath. It is 
not sufficient that one of them, having two judgements alone, shall make the affida- a 

Seghers et al. vs. Courcelle. 551 








PRINCIPAL MATTERS. 617 







AGE, 
PAGE 


5. After the promulgation of the act zbolishing imprisonment for debt; no ca sa 
_ _ éould issue ; and all process against the body ofthe debtor being gone; the liability 
| of the bail ceased; as he had no longer the power of keeping or surrendering the 
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INJUNCTION. a 
ib ' ; 1. Attorney’s fees are sometimes allowed as special damages on the dissolution 


} of an injunction wrongfully sued out; as a punishment for the unjustifiable resort 
“® _to this as a means of delay to defeat the ends of justice.-.+--- Smith vs. Bradford. 263 
2. But where an injunction is maintained against hypothecary or executory 
proceedings on account of any defect in the affidavit and other of the proceedings, 
special damages or lawyer’s fees will not be allowed,. ..-.... ++. +...eeeeeeeeees tb. 
3. Damages for the wrongful suing out of an injunction may be claimed in the 
same suit under the provisions of the act of 1831, in cases embraced by it; but 
from its wording it seems to apply particularly where judgments’ ate enjoined. 
Morgan vs. Driggs et al. 176 
4. Where there are irregularities in the proceedings of plaintiff in issuing a 
pluries writ of seizure; and also in the defendant’s enjoining it for the whole, 
when it was admitted part of the sum claimed was due, the injunction will be 
dissolved at defendant’s costs.---+..... 4-4 ie ‘¥:Salter vs. McHenry et al. 507 
5. An affidavit stating all the material allegations in the foregoing petition are 
. just and true and are such in the opinion of the affiant, to authorize the issuing 
of an injunction, is sufficient to support the injunction... Boatner vs. Walker et al 46% 
6. The materiality of facts and their sufficiency to sustain an injunction, are 
matters of law, which must be decided by the court.--.....-+-----+- e+e eee ees ib. 


. INSURANCE: 
F 1. The bare possbility that a right to property might hereafter arise cannot be 
“ _sconsidered as an insurable interest. 
_Macarty vs. Commercial Insurance Company. 365 


2. To have an insurable interest in any subject or property, a person must be 
liable to a direct and immediate loss by its damage or destruetion..-...-.------- ib. 
‘ 3. So where a party has parted witli all his insurable =— in property, be- 
fore its destruction, he cannot recover.- s+ ++ see eee cece eta eemecce cece eeeteeeces ib. 
« 4. A policy of insurance against firé isa personal contract of indemnity with 
"| the insured; and if the latter parts with all his interest in the property before 

| the loss happens, the policy becomes void, unless it has been assigned to the new 
Ds proprietor with the assent of the underwriters... ..-+----+++++r++s+s++ ee ed 


INSOLVENCY. 
1. The peremptory exception given by the 1988th article of the Code which 
says, no creditor can sue individually to annul contracts, made before his debt ac- 
crued, will apply to all contracts made in fraud of reditors, when it appears the 


debtor never ceased to have possession of the objects apparently sold by him. 
- "Thibodeaux vs. Thomasson et al. 353 
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PAGE 
2. The creditor who has contracted under the faith of his debtor’s being the 


owner of property which he is in possession of at the time of the contract, ought 
to be allowed to seek his remedy without regard to the date of the pretended sale 


3. A mortgagee claiming to have a mortgage on some of the property sur- 
rendered, given by the wife of the insolvent, cannot be admitted to a meeting of 
his creditors and vote for a sale of the property for cash. 
Bostwick vs. His Creditors, 505 


4. None but a creditor of the insolvent can be present at the meeting of his 
ereditors. A mortgagee of some of the property surrendered, who is not a cre- 
ditor, can exercise his hypothecary action against it, or its proceeds in the hands 
of the syndic..---... 

5. The syndic is without authority to raise mortgages existing on property sur- 
rendered, in favor of persons, before it passed into the hands of the #nsolvent, 
and who are not his creditors. Foley vs, Dufour et-al. 521 


INTEREST. 
1. When legal interest is the consequence of the debt or obligation without 
stipulation, a demand of the principal is a demand both of principal and interest; 
the one necessarily follows the other,,even when the latter is not claimed in the 
Duke of Richmond et al. vs. Milne's Executor et al.: on re-hearing. 398 
2. $0 interest on a particular legacy is due from the day of demand of its de- 
livery, arising ex mora, depending on the lapse of time the legatee is deprived 


of the use of it; being a legal consequence of the debt or obligation and may be 
allowed without being specially claimed in the petition 7 


JUDGMENT. 
1. Judgment of the inferior court confirmed with consent ; damages being waiv- 
Weems vs. Boyle et al. 237 

-2, Judgment not rendered between the parties cannot form the plea of res judi- 
NN es hk cia d's mein niniéiae 0m 405i bh onig hid Randall vs. Bank of Louisiana. 273 

$. No final judgment can be rendered without an answer filed or judgment by 
default; not even a non-suit; and this being the case, however reluctantly, the 
court will remand the case for the proper issues to be made up. 

Laviile vs. Rightor et al. 303 

4. Where the defendants are not all joint obligors and liable in the same man- 
ner, different judgments may be rendered and be final as to some, and the case re- 
mandeéd so far as it respects others. 

5. A judgment under which a sheriff’s sale was made must be produced as the 
basis on which execution issued, and which is of itself prima facie evidence of the 
regularity of the previous proceedings. Childress vs. Allin et uz. 

6. .The general rule is that the purchasers under the faith of proceedings appar- 
ently sanctioned by a judgment of the Probate Court, cannot be affected by a suit 
of the minor seeking to annul those proceedings. 

7. A judgment not attacked as fraudulent or collusive is prima facie evidence 
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that the sum, for which it was rendered, is justly due the minor in phen owe it 
was given. 00,029, 6.0:68 © O19 Cin Se aint grep ge Me On § Raéd 9 aie Opa dered epic nme enisis ccs e Sees ib, 
8. A party having obtained judgment on a note in another state, cannot sue on 
the note, or on an account made up from the judgment and costs. He must sue on 
the record of the judgment, not on a parol acknowledgment of its correctness, 
Daugherty et al. vs. Crumbaugh. 452 
9. The law expressly requires that all final judgments shall be signed before ex- 
ecution ean issue. It is not enough for the judge merely to sign the minutes of the 
proceedings Of the GOUBE < 0:0 60:6 o cdsiccy us esreddigionene State vs. McDonald et al. 485 
10. Where the evidence sustained the judgment and no amendment asked by the 


' appellee it was affirmed with costs. -- - --- Stamps vs. Marigny’s attorney in fact. 586 


JURISDICTION. 

1. Where the principal demand is evidently fictitious designed to give jarisdic- ai 
tion to the court, the appeal will be dismissed.- ..-...--+---+- Orillion vs. Slack. 102 

2. This court will not encourage attempts to evade the provisions ‘of the consti- 
tution, limiting its jurisdiction,. -.- +++ +cnee cess yee er ees eee cece cece cere eeerees ib. 

3. Where the object of the suit is to obtain settlement and liquidation of the 
community formerly existing between the deceased husband and surviving wife, and 
for a partition of the residue, after payment of the common debts, the Court of 


Probate has exclusive jurisdiction:.-----.,-- ee Lawson et ux. vs. Ripley, 238 
4. This court has exclusive jurisdiction of all matters concerning estates, 
ticularly those in a course of administration. -- +--+ ---.-- 0-0 ses ee eee ee ee ee i. 


5. Whenever a question to real property and slaves arises collatterally ine” ' 
Court of Probates, and an examination of it’ becomes necessary, in order to give 
the court the means of arriving at a correct conclusion on matters of which it has © 
jurisdiction, it must take cognizance of such title...-------+-+-+++eeeeee erences ib. 
6. Courts of Probate have not exclusive jurisdiction in suits for the purpose of 
dividing property belonging to a legal partnership or community between the sur- 
viving spouse and the heirs of the deceased one; but the District Court has con- ~ 
current jurisdiction in such cases,.-.-....- +++. e-seepee cere cece seeecnceeeecees ‘ib. 
7. Judgment of the inferior court affirmed by consent ; damages being waived. 
Weems vs. Boyle et al. 237 
8. It may be shown by affidavit in this court that the matter in dispute exceeds 
300 dollars and gives jurisdiction......----.. Perkins vs. Nettle’s administrator. 253 
9. Courts of general jurisdiction cannot sustain an action to establish a Will, and 
decree its execution; and also the recovery under it. 
Robert f. w.c. vs. Alier’s"agent. 4 
10. Whenever the validity of a Will is attacked and put at issue ‘at the time’ 
that its execution is applied for ; or after it has been regularly probated and order- 
ed to be executed, but previous to the heirs or legatees coming intothe possession «” 
of the estate under it, Courts of .Probate alone have jurisdiction.- -.--.--.<2.++ ib. 
11. In an action by an heir at law against the testamentary heir or universal ‘le- 
gatee, who is in possession, and sets up the Will aé ‘his title to the property, the 
district courts, or courts of general jurisdiction are the proper tribunals | rire 
such suits must be brought Re See ens ke ee PIE OR MORK. “id. 
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12. It is no bar to a suit:in one of the state courts of Louisiana, or cause to de- 
prive it ofits jurisdiction, that a suit may have been commenced in another state or 
country between the same parties for the same cause of action. It would be other- 
wise if brought before two tribunals of concurrent jurisdiction within the state. 
Peyroux et al vs. Davis. 479 


JURY. 
1. Whatever respect may be entertained for the verdict of a jury the court will 
disregard it, when the evidenee is conclusive in opposition to it. ; 
Melangon vs. Robichaur. 97 
2: The verdict of the jury should always respond to the issues made by the plea- 
dings and pass on the principal actions; and, unless special, it ought in cases of 
reconyention to pronounce — the respective rights or actions of both parties. 
Morgan vs. Driggs et al. 176 
3. The party dissatisfied with the verdict of the jury is expressly allowed three 
days in which to move for a new trial; but he may waive this right by omitting 
‘ toask for anew trial: And having done so, he cannot ask that the judgment be 
amended or claim retief from the verdict in this court; especially when be op- 
posed the adyerse party’s attempt to obtain a new trial Nettles vs, Scott. 336 


LANDS AND LAND-LAWS. 

1. Delivery of the original is not of the essence of a grant, patent or commis- 

sion, although the delivery of the thing granted is essential to the validity of the 
Lavergne’s heirs vs. Elkin’s heirs’ 220 

2. If it appears the original grant was never delivered, a copy of the record of it 
may be given in evidence 

3. A grant which was complete under the French or Spanish Governments of 
Louisiana, required no confirmation to give it validity under ours 

4. So a spanish grant made to the ancestor of the plaintiffs in 1771, of land, 
found only in the book of grants, deposited in the land office, is held to be suffi- 
cient evidence of title i 

5. Possession by the government of the United States ofa tract of land, cannot 
avail the party on his plea of prescription, when there is evidence that the title was 
in the plaintiffs before the treaty of cession 


LAWS. 
1. All statutes or laws, in pari materia, ought to be construed together in 
order to arrive at and ascertain the true meaning of the legislator. 
Rouanet vs. Hunt, tutor, etc. 407 
2. Courts are bound to take notice of the date of laws, although there is no ev- 


idence adduced of their promulgation. Stinson, Curator, etc. vs. Buisson. 567¢ , 4 


LEGACIES AND LEGATEES. 


1. It is necessary to enable a legatee to take, under our laws, that he be in ex- 
istence at the time of opening the estate and have capacity to receive, if the legacy 
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be absolute; but if it is conditional, it is sufficient if the capacity to receive, exist 
at the time of the fulfilment of the condition. 
« Miine’s heirs vs. Miine’s executors. 
2. Where legacies were given by the late Julian Poydras to the parishes of Pointe 
Coupée and West Baton Rouge for particular specified objects, the legacies were 
absolute ; but there was no capacity in the legatees to take at the moment of open- 
ing the succession ; and laws were passed authorizing the Police Juries of those 
parishes to accept the legacies for the objects named, .-++--+++- sees eee eeee reese 


3. So where legacies were left to two asylums for destitute orphan boys and des- 
titute orphan girls, with directions to the executors to cause the same to be duly 
incorporated: Held, that these dispositions were conditional, and as soon as the 
condition was fulfilled by incorporating those Aéylums, the eapacity to take the le- 


ies was then c BE as sterecccatad Cocccedeehecoten MECC cwck eld ese ccasete 
gacie reat x 


4, The direction of the testator to hand over the legacies when the asylums are 
incorporated, is not in violation of the provisions of the Code which declares that 
substitutions are abolished... ....---. +. cece eescceceeeee cece sorter ceseceesces 

5. The objectin abolishing substitutions, &c., was to prevent property from being 
tied up in the hands of individuals,.and placed out of commerce; but it was never 
contemplated to abolish naked trusts which were to be executed immediately. ... 


6. A particular legacy is to be discharged im preference to all others out of the 
funds of the succession; and in default of funds it is to be paid, as long as the es- 
tate is administered by executors, indifferently out of the personal and real estate, 
and becomes a charge on the whole estate ; and descends to the heir as a personal 
debt when he takes possession. Interest is due thereon. 

Duke of Richmond et al. vs. Milne’s executors. 


7. A particular legacy here, by the law of Scotland would be considered as a 
pure bequest of a sum of money and not of heritable property, which if made by 
a person in Scotland to a citizen of Louisiana, the courts of law in that country 
will give effect to the legacy ne We tae age cese Ceoesecveseucany $.0424G5 6 sete oes oe 

8. So where, as in this case, a particular legacy of $100,000 is bequeathed by a 
citizen of Louisiana, to establish a free school in his native town of Fochabers, in 
Scotland, it being purely moveable in its nature, and independant in any manner 
of heritable property, must consequently be paid out of the estate, without refer- 
ence to any particular Tea] State. ooo ccccccccccccccvccccc cee Wbihe Sonpeocceccs 

9; Interest on a particular legacy is due from the day of demand of its delivery, 
arising ex mord, and depending on the lapse of time the legatee is deprived of the 
use of it; being aa legal consequence of the debt or obligation ; and may be.allow- 
ed without being specially claimed in the petition. 

Same vs. same; on a rehearing in part. 

10. Interest is due on a legacy for a specific sum of money from judicial demand 
aud follows as a legal consequence of the debt or principal obligation...--.-.---.. 


LEVEES. 


"1. It is not necessary to show police regulation to compel a front proprietor to 
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make his levee on a bayou communicating with the river. Under the law of 1829 
all riparian owners are bound to keep up levees on their fronts; and in neglecting 
to do so, are liable for all damages and losses, agreeable to articles 2234-5 of the 
Louisiana Code.. -------- Barrataria and Lafourche Canal Co. vs Field et al. 421 


MARITAL PORTION. ee 


1. The action given to the surviving wife,to claim her marital portion when she 
isein necessitous circumstances, presupposes a liquidation and final settlement of 
the succession of the husband; andalso of the community lately existing between 

Harrell vs. Harrell et al. 374 

2, It is only after the liquidation and settlement of the succession that the ac- 


tion for the marital portion, is open, which depends on two essential and relative 


facts ; that the husband died rich and left his widow in necessituus circumstances. 4, 


“MINORS. 


1. Where the minor’s rights against his tutor are secured by a special mort- 
gage regularly accepted by a family meeting and dy the court, the purchaser is 
justified in concluding that the general mortgage in favor of the minor has ceased 
to exist. Lesassier vs. Dashiell, 194 


2. Third persons dealing with a tutor are bound to inquire how the minor’s 
rights are secured ; and the general mortgage resulting from the tutorship only 
‘ceases'to exist with regard to third persons after the special mortgage has been 
aecepted and recorded..-. ---+-.eeee ec ee cece cece cece eee ener eect eneeeeeeees 

3. The general rule is that purchasers under the faith of proceedings appa- 
rently sanctioned by the probate court, or a judgment cannot be affected by a suit 
of the minor seeking to annul those proceedings 

4. Where the proceedings iu the court of probates do not conform to all the 
provisions and formalities of the law required in giving special, in lieu of a gen- 
eral mortgage, the judgment rendered therein is not sufficient to protect purch- 
asers against the minor’s general mortgage 

5. And where no experts were appointed no previous liquidation of the minor’s 
rights had and the act of special mortgage not accepted by the judge or under 
tutor, and never sanctioned by the court of probates, such proceedings will not 
authorize the purchaser from the tutor, to disregard the minor’s general mort- 


BAZ]. reece cece e cece ee coerce ecer er seceeranrseesseeerercsteny ewercesecece 


MORTGAGE AND PRIVILEGE. 
1, The renewal of the registry of a mortgage after the lapse of ten years from 


the recording, cannot avail the mortgagee against an ordinary third possessor, or 
subsequent mortgagee Dupuy vs. Dashiell. 


2. But where a subsequent purchaser assumes the payment of the mortgage 
debts due the original vendor, he cannot avail himself of the want of re-inserip- 
tion of the original mortgage within the ten years. 

3. Where the subsequent purchaser assumes the mortgage debts of his vendor 
to the original seller with a clause that “the plantation and slaves remain spe- 
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cially mortgaged to secure their payment,” it has the effect of giving a new right 
of mortgage to the original Ce 650 FES Svcccds aks tg cde.) St pak cbs Soeh uae tae 
4, The subsequent purchaser. and third possessor who assumes the debts of his 
vendor, can also avail himself and plead any payments the vendor may have made 
and which have not been allowed... +--+. ++ eeseececesseetereecesseeceesteens 
5. The taking a mortgage on a vessel by notarial aet to secure loans or notes 
due by the owner on account of the vessel, does not confer any right or privilege 
whatever; ships not being suceptible of mortgage...-------- Grant vs. Fiol et al. 
6. Soa creditor for advances or loans in money made to the owner and ap- 
plied to the use of the vessel, has no privilege allowed him by law.....--..-... 
7. Attaching or seizing creditors are entitled to a preference over ne 
creditors; and over each other, according to the order of their: seizures, . 
8. Claims for towage are not entitled to a privilege, it it not being pitas al- 


Bowed. by law..-.-.---ssecresccccsscegecreeenteceespeweenetecerseetecsscces, 


9. Where property is mortgaged to the Bank of Louisiana and is sold by the 
administrator of the estate, by order of the court of probates, the bank, by the pro- 
visions of its charter, is not bound by the probate proceedings, alone, and the pur- 
ehasers do not take the property free of incumbrance, but subject to the bank’s 
mortgage. Pp wele vle'e co ce ovlmedec cece cceces wees eee Williams vs. Bank of Louisiana. 

_ 10. Judicial mortgages resulting from recorded judgments of creditors of a tu- 
tor, acquired under the faith and protection of a court of competent jurisdiction, 
which had never been annulled or attacked, will be satisfied in preference to the 
minor’s general mortgage, purporting to have been raised by this judgment. 

Lesassier vs. Dashiell. 

11. But where the proceedings in the court of probates do not conform to all 
the provisions and formalities of the law required in giving special, in lieu of a 
general mortgage, the judgment rendered therein is not sufficient to protect pur- 
chasers against the minor’s general mortgage.---------+-+++++ eeererseeeees ‘ 

12. The syndic is without authority to raise mortgages existing on property 
surrendered, in favor of persons, before it passed into the hands of the insolvent 
and who are not his creditors..----+--++++s+eeeseeeerers Foley vs. Dufonr et al. 

13. The first and oldest mortgagee, who purchases in the premises is subro- 
gated to all the rights under this mortgage, sufficient to repel a younger mortga- 
gee seeking to disturb him..... ------+++++-++++0+++ Seghers et al. vs. Courcelle. 

14. There is no privilege allowed by law in favor of daily or monthly laborers 
employed in a saw-mill.. ----+--++-++-+++- Barbour et al. vs. Dunean’s Curator. 

15. Lessors have the highest order of privileges expressly given, by taking or 
seizing the moveable effects of the lessee found on the property leased..--.-.... 


NEW ORLEANS. 

1. The City limits of New Orleans terminates at the outer edge of the levee, 
towards the river Mississippi, which is by law the’bank of the river, and the line 
of division between the municipalities consequently terminates there. 

Municipality No.2 vs. Municipality No. 1. 
2. The direction of the wharves, necessary to be built after the division of the 
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city into municipalities, is governed by different rules from the lines of dhetetntteii 

shore. Each municipality should construct the wharves within its limits at right 

angles to the levee, by running square into the river. «--- +. -++++sesseeeeeseees q 
3. So where the Municipality No. 1 extended its wharf at the divisional line dia- 

gonally into the river, in the direction of the course of the dividing line on shore, 

it was ordered to be demolished, and the wharf to be made at right angles with 


et a OI 6 oi 06 0.5 5 0 86 0-w ola nev o's ein'n'o We Ke tmictdlp a Races Shiesbw « bin.ec ele aus 4 iby 
NEW TRIAL, 


1. In an affidavit for a new trial on the ground of newly discovered evidence 
since the trial, the party must not only show that he used every effort in his pow- 
er to procure the evidence, but also that it is admissible and material under the 
pleadings. Landry vs. Baugnon. 

2. So in a motion for a new trial after judgment by default is made final, newly 
discovered evidence of payment is insufficient, as it would not be admissible with- 
out new pleadings or answer filed ; and no amendment of the pleadings will be per- 
mitted after judgment. 

3. When new evidence on which a new trial is based, is discovered while one of 
the party’s witnesses is under examination, he should immediately move for a con- 


tinuance, allowing time to procure the newly discovered evidence. 
Davis vs. Davis’s Syndic. 259 


4. A party dissatisfied with the verdict of a jury, is expressly allowed three 
days in which to move for a new trial; but he may waive this right; and he will 


’ be considered as having done so, when he neglects to avail himself of it. Having 
waived this right, he cannot claim relief in this court ; especially when he opposed 
the adverse party’s attempt to obtain a new trial- Nettles vs. Scott. 336 - 

5. Itis different in relation to new trials asked from the court. The party may 
well imagine he cannot change the decision, when he has no new argument to offer 
to the same judge who rendered the first judgment; but a new jury sits in the se- 


cond or ‘new trial 


NOTARIES. 

1. The notary must state facts and show what he has done to find out the resi- 
dence of an endorser, and give notice of protest; and not merely to assert in 
general terms that he made diligent inquiry and was unable to aséertain it. 

eer Fleming et al. vs. Hills. 1 

2. Go when the notery’s clerk testified that “he had made diligent inquiry and 
endeavored find out the residence of the endorser,” but in vain; it was held to 
be insufficient. The particular facts must be shown to enable the court to deter- 
mine if proper diligence has been used. - ; 

$. The ‘/prestimption resulting from the official character and certificate of the 
notary is, that due demand was made of the drawer or maker of a note; and the 
onus is upon the adverse party to show that iio’ such demand was made. It is not 
enough to show that they failed to recover of their immediate endorser for want 


of due’démand and notice, in a case where the notary was not a party. 
Oakey et al, vs. Bank of Louisiana et al, 386 
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4. A notary will not be allowed to testify to any thing which contradicts or 
| strengthens his official acts as declared and set forth in his certificate of protest... 386 

b. 5. Where a note discounted in bank is not legally protested so as to bind all 

‘] the endorsers, the bank alone is responsible to the injured party by the neglect of 

the notary. There is no privity between this party, and the notary, who is the 

agent of the bank.--«.-+++++++5 O 8 eae oueevadtecuep sped sawnenbes sete t naam ib, 


bs } 6. The notary must find out the domicil of the maker of a note, and make de- 
; mand there, when no place is designated and personal demand cannot be made,-- 46. 
7. A notary will not be permitted to alter his record of the protest and notice 
to endorsers, by interlining and inserting the manner or circumstances of giving 
notice, which he or his clerk may have omitted.....-.- Peyroux et al. vs. Davis. 479 
8. Where the defendants put a note into the hands of their notary which had 
a been deposited with them for collection, who failed to make a record of his pro- 
test and notice to the endorsers, by which the latter were discharged: Held, that 
the notary and his sureties, and not the bank, are liable. 
Hyde & Goodrich vs. Planters’? Bank of Mississippi. 560 


PARTITION. ; 


1. Inan action of partition the omission of some of the defendants to appeal, 
cannot effect the right of the others to do so......--.-. Farrar vs. New port et al. 346 






































PARTNERSHIP. 


1. The owners of a steamboat, transporting passengers and carrying merchan- 
: dize for hire, are commereial partners and may be sued individually, or a portion 
5 a of them, for a debt due by the boat, without joining all the parties in the action. 
Black vs. Savory ef al. 9% 
2, After dissolution of the partnership the partners should be sued in the parish 
or place oftheir domicil ; and only those residing in the same parish, can be join- 


$. While a commercial partnership is in existence, service of citation on one of 
the members of the firm is good against all of them ; but after its dissolution every 
member, intended to be sued and made a party, must be served with citation sep- 
aratelys--+s--+se reer cere ee cedecteneeeees Gaiennié vs. Aikin’s Executor et al. 42 
q 4. The liquidator of a partnership has no authority to stand in judgment for the 
} other members of the firm, unless a special power be given to that effeet..--+....- ib- 
5. So where the partners of a commercial firm were sied after the disse fion of 
the partnership, and one only was cited who appeared and put in 3 
for himself: Held that the judgment was null and void as to the other wi 
separately GHG ov ccccsccess PPE Se ire Tet ee eee et : ‘ +! 
6. Real estate or immoveable property although purchased in 1a me 
becomes the joint property of the individuals composing the firm and not part- 
nership property liable first to the partnership debts. 
Bernard, syndic, ¢c. vs. Dufour. 596 
7. Where real estate is paid for with partnership funds, it creates an individual 
79 .vVOL. XVI. 
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indebtedness of the partner to the firm, but the partnership does not thereby be- 


come the owner ; or confer on the creditors of the firm any right or privilege on 
its proceeds, in preference to individual creditors. 

8. The individual share or interest of a partner in real estate will form a fund 
in the hands of his syndic, liable to the claims of all his creditors ve dis- 


9. Partnership creditors ‘are privileged over individaal ones, on the inves 
effects; but the latter have no such preference over the former on the separate 
and individual property surrendered by the insolvent member of a firm 

10. The liquidating partner of a firm has no right to dispose of and control the 
undivided interest of the other partner in real property owned jointly. 


PAYMENT. ‘* 

1. To prove the extinguishment of the debt, claimed in thé suit, such payment 
must be specially pleaded. Landry vs. Baugnon. 82 

2. The plea of payment relates particularly to transactions between plaintiff and 
defendant, and exclusively to sums paid the latter in discharge or in part payment 
of the plaintiff's demand.,. .......0.- Woes bees cecled Davis vs. Davis’s Syndic. 205 

3. Under the plea of the general issue, the defendant has a right to show that 
the plaintiff has no claim, or a less one than he sets up, or show money legally ex- 
pended for plaintiff's benefit, education, etc.; and in general every payment may 

be proved, made to any person, except ne plaintiff, which tends to lessen or des- 


4. Payment made to the payee by the annie of a bill of exchange which is 
pledged to him, evidenced by a receipt written over the payee’s endorsement, 
before the bill was due, when it is shown the property of the bill was in another ~~ 
and liable to his creditors,is bad and will not avail against the claims of the 
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PLEDGE. 

1. A seizing creditor can call for the production and inspection of notes and bills 
given in pledge; notwithstanding the answers of the pledgee that he has them in 
pledge. The creditor has a right, by inspection, to ascertain whether the pledge 
was complete by the endorsement of the pledgor.-.-.... Sewall vs. McNeil et al. 185 

2. The pledge of a bill of exchange or promissory note by notarial act; although 
endorsed by the payee in blank, is not complete and binding as against third per- 
sons and creditors without endorsement of the pledgor, if the instrument be nego- 
tiable, - -- - 

$. A subsequent transfer of notes with notice and delivery, will hold against a 
prior pledge and transfer by notarial act, without actual delivery, although due 
notice had been/given;, ---++-++++++-++++ m8 Winchester vs. Ory’s Syndics. 428 

4. The pledge ofa claim or note, on another person, must be by notarial act with 
actual delivery of the thing pledged ; and if it be a negotiable note it must be en- 

‘of the rights of third parties are 
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‘PRACTICE. 
_.1; Where the adverse party is notified, bey 0:zubn belideiteleh, Ge ‘sheeting: 
ia certain depositions shall not be read, and no valid objection is made, it is'too 
late at the trial to have them excluded, elthongh there are glaring defects in them.’ ° 

Anderson vs. Dinn. 168 4 
2. Where the verdict substantially settles all the pointstin controversy, it will ; 
be deemed sufficient, although it may not technically embrace each issue aris- - 
ing out of the pleadings... +-....:+++-ssssserereeneeeneereeceweneueecewen eves OD 
: | 3, If the judgment be different from the verdict, it is not a cause for a new trial, 
or to remand the case. It will be so amended as to conform to the verdict.-..-«« i+ 
4. The petition and prayer for sequestration and for judgment when the note be- 
comes due, may be considered a conservatory measure , andthe filing of an amend- 
ed petition after the note is actually due, with a prayer for judgment, be taken as 
the inception OF Oat GO. ccc ccccce . s:wecesenrboncsnnneal Nelzon vs. Pool. 209 
5. So a branch of the Union Bank has no legal or corporate existence to enable 
it to sue or stand in judgment; and although the owner of a negotiable instrument, 

@  _syethaving no capacity to sue, nd action can be maintained by it on said instrument. 

: Union Bank vs. Dunn et al. 234 

- 6. Parties are not to be controlled in the order or manner of introducing the dif- 

ferent parts of their evidence of their case.-- Perkins vs. Nettles’ Administrator. 258 

7. The plea of payment relates to transactions between plaintiff and defendant: 

Under the plea of the general issue the defendant may show that the plaintiff has 

no claim or a less one; or show money paid on his, plaintiff’s, account for his ; 

maintainance or education, he being a minor; and in general every payment may be 

proved, made tc any person except the plaintiff, which tends to destroy or lessen 

his demand... .-. +--+ +e. sseee cess ence cece secteeees Davis vs. Davis’s Syndic. 259 

8. Where an answer is put in and acted on, it cannot afterwards be objected. to 

or assigned for error, that the clerk omitted to mark it filed. 

Copeland vs. Mickie et al. 286 
9. Although the want of proper parties can, in general, only be taken advantage 

of by plea or exception; yet if the plaintiffsingled out a part of those who were 

parties and took judgment against them, while as to others the cause was continued 

1 it may be assigned as error apparent on the face of the record, 

Reynolds, Byrne & Co. vs. Feliciana Steam-boat Company. 397 

| 10. It is not required to be proved that the laws of Mississippi, where a note is 

made payable, need not be presented for payment at the place designated 
therein, in order to maintain an action against the maker, when the want 

of demand is not pleaded. --.....++++++-++++e+: Wetmore & Co. vs, Merrifield. 513 

11. Proof of the defendant’s signature as acceptor, and also of the payee ofthe 
bill, is required before a recovery can be had, when the general issue is pleaded 

and the signatures of the acceptors specially denied. -..- +» Firyer_et al vs. Darcy. 527 

12. A party should not be permitted to take a second rule, even fora new cause, 
after having unsuccessfully attempted to sustain the first one for the same pur-. 
pose, unless the new cause should have arisen afterwards. 

Buel vs. New York Steamer et al. 541 
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13. A witness may be introduced and examined by either party after the evi- 
dence is closed, when offered before commencing the argument. 
14, An exception to the charge of the court must be taken when the judge shall 
have finished his charge; before the jury retire and in their presence. 


15. There is no necessity of stating’ in full the names intended by the letters 
placed between the names - sur-names of the plaintiff’s in the petition. 
Shipman & Ayres vs. Haynes. 503° 
16. Where a commission is addressed to W. E.,notary public, in another State, 
he is thereby authorized to administer an oath to the party interrogated, whether 
his official station as notary authorized him or not. , 


PRESCRIPTION. 


1. Where it is established that the defendant has been judicially notified of the 
title or claim which is the foundation of the demand for the whole of the property 
or debt, so as to acquire a sufficient knowledge of the rights, sought to be enforced 
against him, there results a legal interruption of prescription in favor of those to 
whom such rights belong Flower et al. vs. O’Connor. 213 
2. So where suit is brought on a promissory note by D. F., as surviving partner 
of the commercial firm of D. B. F. & Co., who was non-suited, yet it being for 
the whole amount of the claim or note, caused such an interruption in favor of the 
plaintiff’s firm, as to destroy the defendant’s plea of prescription 
3. Although one cannot prescribe against his own title, he can prescribe beyond 
it; and claim more land than his title calls for, if he has had uninterrupted pos- 
session of the surplus a sufficient length of time. 
Zeringue vs. Harang’s administrator. 349 
4, The prescription of actions against sheriffs for misfeasance and illegal acts of 
Office, is extended by the act of 28th February, 1837, from one to two years, from 
the day of the commission of the acts complained of. 
Stinson, curator, ¢c:, vs. Buisson. 567 
5. The plea of prescription and of a discharge under a protestation that the debt 
was never due, do not amount toa waiver of the plea of the general issue. oe 
L.& T. F. Shewell vs. Raguéti 457 
6. In an action of debt on an account, the pleas of prescription and discharge 
under the insolvent laws of another State, do not amount to a waiver of the plea of 
Thomas Shewell vs. Raguet. 459 
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PRINCIPAL AND AGENT. 


1. Between principal and agent, where ever the former can identify his pro- 
perty, or its proceeds, in the hands of his factor or agent, he is entitled to re~ 
cover it..----+ for eeeees Stetson, Avery & Co. vs. Gurney; Robertson intervenor. 162 

2. But money, the mere representative of value, cannot be identified and re- 
claimed as goods or property; When money is advanced to an agent to be em- 
ployed in the purchase of cotton, &c., the latter becomes indebted for that 
amount and the relation of debtor and creditor exists between them,--......+«+ » ib: 
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- So where R. advanced money to G. a: broker, to. buy cotton, and the latter 
deposited the money in bank to his own credit which was in part seized by one 
4 sof his judgment creditors: Held, that it was rightfully seized. Money deposited 

»s | in bank cannot be identified and is in fact a debt due the depositor by the bank.-. 162 
5 : 4; An agent interested only to the amount of his commissions is a competent 
‘} witness for his principal; but when his interest is distinct and not —— out 

13. ; ; of his agency he is incompetent. dopey tc Se SW ee cules beet Uecupe Cnt ee dv eben uu ib. a 

; 5. An agent who sells goods or property of his principal and takes a note to 3 

his own order, which is protested at maturity and he uses no legal means or dili- : 
genee to enforce or secure payment, he makes the debt his own and is liable to 

his principal SPER BMOERE, 0 !60 ies cer ccivewveecectustes Kinney vs. Crane. 417 
6. A bank employing their notary to protest a note deposited with them for 
collection, is not liable for the official misconduct or failure of the notary to give 

F __snotice to the endorsers by which they are discharged. 

i Hyde & Goodrich ys. Planters’? Bank of Mississippi. 560 
1 7. So where the defendant gave a note, deposited with them for collection to 
their notary, who failed to make a record of his protest and notice to the endor- 
ser by which the latter was discharged: Held, that the notary and his sureties, 

and not the bank, are liable..-.-..--..0ee cee ee ee cee cen ereeee eens teenscens ib.. 
8. Where the notary states he demanded payment of F. E., the attorney in 
fact of the drawer, the notary’s statement is no evidence of the agency. It 

should be proved on the trial like any other fact..--.----.--- Fortier vs. Field. 587 


PROHIBITION. 

1. A writ of prohibition will not be granted, prohibiting the Judge a guo from 
proceeding to try a cause on the merits, while an appeal is pending from.a judg- 
ment dissolving an injunction on a matter purely incidental to the main action. 

State vs. Judge of the first District Court. 511 


RATIFICATION. 


14s The acts of a party from which the ratification of a contract is sought'to be 
i deduced, must evince clearly and unequivocally his intention to ratify. If his 
acts be in any manner accounted for without.a ratification of the contract ‘neces- 
sarily resulting from them, they do not amount to an approval or confirmation. 
Copeland vs, Mickie et al. 286 
2. No tacit approval or ratification of an act or contract is recognized except 
that which results from the fact of suffering time to elapse within which the res- 
cissory action may be exercised....-.------++++--++++ so cgbn cd abbileemarebeee ib- 
3, So ‘ina contract of sale procured by threats and violence and where the 
party received the money, partly through necessity and from the belief that it was 
incumbent on him to use diligence to collect the draft in which he was to be paid, 
but he soon after tendered the money and demanded a rescission of the sale: 
Held, ot tie meatang Se oe ae 
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4. Where the purchaser of dave at guides sale, remains in the undisturbed 
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Pcp 
possession and has paid part of the price, it will be consideyed a ratification of 
the sale and he cannot resist payment of the balance. : he 

a eng administrator vs. Addison et al. 454 


RES JUDICATA. 


1. A plea which states that a final settlement had taken place of all accounts 
and transactions between the parties at a certain period, isan admission which 
precludes the party making this plea, from claiming any balance apparently due 
before that period. Erwin’s heirs & assigns vs. Bissell et al, 

2. The judgment forms the authority of the thing adjudged upon all matters 
and demands set up in the pleadings. 

3. A judgment not rendered between the same parties cannot form the plea of 


res judicata, wvvcecese ewes Ww Sie divine tee ale cis'eit Randall vs. Bank of Louisiana. 273 


SALE, 


1. Where the thing sold turns out to be so defective that had the defects been 
made known to the purchaser, he would not have hought, the sale will be rescin- 
ME Nereis eoedis iidia ec cede sc s0'e vutepmaaia ih iene 0 -+Melangon vs. Robichaux. 97 

2. Even if the warranty is excluded, the seller is bound to disclose the defects 
or vices of the thing sold, to the buyer. 

3. Where the evidence shows the conveyance of a house and lot was made in 
fraud of creditors by the debtor, to a third person for an alleged price, the sale 
will be avoided Lopez’s Heirs vs. Bergel, f. w. c. 257 

4: Where the vendor “sells all his right to the land back of that on which he 
resides,” it will be considered a sale at the purchaser’s risk, which implies no 
warranty and the question of eviction and probable disturbance have no applica- 
tion to it. Laville vs. Rightor et al. 803 

5. Where the price is not paid, the vendor may obtain a dissolution or rescis- 
sion of the sale; and the court will fix a day, on which if the price is not paid; 
the sale will be rescinded. 

6. When the thing sold remains in the corporeal possession of the seller, who.) 
is suffered to act as owner to the injury of a third person, the rule that the de- 
livery of immoveables always accompanies the public act which transfers the pro- 
perty, ceases to be applicable, Thibodeuux vs. Thomasson et al. 353 

7. A sale of plaintiff’s pretentions to a tract of land, the title to which was in 
the United States, but .both parties being ignorant that it had been comprized 
within the “Live Oak reservation,” and was not liable to entry, is an error in the 
motive sufficient to rescind the sale. Theriot vs. Chaudoir et al. 445 

8. Where the. price is stipulated ina sale is large, and it is even doubtful as 
to the error in the motive, the court will incline in favor of a party striving to 
avoid loss against one seeking to obtain gain. 7 

9. A promise to sell when the thing sold and the price. es it are agreed on, is 
so far a sale, that it gives to either party a right to claim,. rectd via, the delivery 
of the thing or payment of the price; but the promise does not place the thing at 
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the risk of the promissee, or transfer to him. the ownership or dominion of it. 
McDonald vs. Aubert, 448 
10. Where the purchaser of a slave, at probate sale, remains in the undisturb- 
ed possession and has paid part of the price it will be eonsidered a ratification of 
the sale, and he cannot resist payment of the balance. 
Stephenson's Administrator vs. Addison et al. 454 


PAGE 


> 11. Ifa sale becomes valid by ratification of the purchaser, and the seller seeks 


payment, there can be no danger of eviction when no third party makes any 

QBN, « 2.2 2.0.0 0160 omid.cipic-e 0 0:4:0 00 0.06) 0:0 010 O16 08a dc.c.e vital ge.cic: cipisiete <pcicigilah ta balamite’ th- 
12. An appraisement of the identical property claimed, together with a receipt 

on the back of the execution, by plaintiff, that she received the amount of sale of 

the property seized by becoming the purchaser, is insufficient evidence of title 

to it, when the sheriff’s deed is not produced, and there is no other evidence of 

an adjudication, Upieie's 6 60s s welpaiae cs va ch nce meltetine Bourgeois vs. Bourgeois et al. 494 


SHERIFF. 

1. Soa sheriff suffering an escape of a debtor, arrested on mesne process, his 
responsibility is limited to the loss actually sustained by the plaintiff; and the 
actual loss must be ascertained before judgment. 

Stinson, Curator, &c. vs. Buisson. 567 

2. It is not certain that an ex-sheriff could recover on a bond taken payable to 
himself as sheriff, after he is functus officio...+.........Buisson vs. Hyde et al. 19 

$. A sheriff having ceased to be a public officer, he has no right any longer to 
keep or collect any bonds given to him as sheriff, in execution of any order of 
COUP Ecc c cece cree cccccceccv eres cc ccccee ces cecces Same case, on a re-hearing’, 22 

_  4& The sheriff who sequesters property is bound to use the same diligence to 
" preserve it as he would do for himself; and to use such care as will secure it for 
+ the benefit of the party to whom it is ultimately adjudged. 
‘ Parish vs. Hozey, Sheriff. 578 
* §, So where a bill of exchange is sequestered, the sheriff is bound to have it 
‘presented for payment at maturity, and if not paid, to have it protested, and due 
P totice given to all the parties to it, otherwise he will be liable for the amount...- id. 


SHERIFF’S SALE. 


1. The judgment under which a sheriff’s sale was made, must be produced as 
the basis on which execution issued, and which is of itself prima facia evidence 
of the regularity of the previous proceedings....------- Childress vs, Allin et al. 37 

2. So a sheriff’s deed which appears on its face to have been officially and le- 
gally made, should not be rejected when offered as evidence in support of the 
plaintiff’s title, on the ground that the judgment on which execution issued, was 
defective and not legally WOMGETE, - oo 0.0 00 ct0ccs.os 6.0 cc gbaweN yes beae adene a ib. 

$. The writ of execution and sheriff’s return thereon, in ordinary cases are 
absolutely necessary to support a sheriff’s sale; but when itis shown that they, 
together with the other papers of the suit, have been lost or destroyed, a copy 
of the naked judgment from the minutes of the court will suffice... ..---- teases ib. 
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4, Where the judgment eetiue purchases in the property of his debtor at 
_ sheriff’s sale and reconveys it to him on certain terms and conditions; from the 
moment of the adjudication it isan extinguishment of the judgment for the price + 
bid on the property; and no new execution can issue on the judgment without 
notice, and contradictorily with the judgment ereditor. Zacharie vs. Winter, 

5. A subsequent mortgagee of property sold at sheriff’s sale who made a pri- 
vate arrangement with the purchaser, who was the seizing creditor, was an in-. 
competent appraiscr. A fraudulent appraisement is, as if none had been made. 

6. A-sheriff’s sale of immoveable property must be made at the seat of justice 
for the parish where the seizure is made; unless in the country and the debtor, 
requires it to be made on the plantation, which fact must be stated in the adver- 
COATES Sika Fees 56s ob SWEET, A iecierdietlene otewiebieseciecios vice e bbws eb sleidete oid 


. * SHERIFF’S BONDS. 


1. It is not certain that an ex-sheriff could recover on a bond taken payable to 
himself as sheriff, after he is functus offcio.....+.-+..... Buisson vs: Hyde et al. 
2. A sheriff’s bond, taken under an order of court, payable to himself as 
sheriff, for the price of property sold, gives hith no right to the bond in his for- 
mer capacity of sheriff, when he has resigned, as the legal agent of the party is 
interested, and less so in his individual capacity... -- Sume case; on a re-hearing. 
3. So a sheriff having ceased to be a public officer, has no longer any right to 
keep, or collect any bond given to him as sheriff, in exeeution of any order of 
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4. Where a bond is taken to the sheriff in his official capacity, although it be 
not payable to his successors in office, yet on his resignation, his successor ought 
to be the judicial depositary of the bond. 


SIMULATION. 


1. A simulation isnot necessarily afrand. It is only when injury to third per- ‘ 
sons is intended that it becomes fraudulent. 
Gravier’s curator vs. Carraby’s executor. 


SLAVES. 


1: Where the evidence shows that a slave, mules, and cart were run over and de- 
stroyed through the fault and folly of the slave in driving across the rail road of the. , 
defendants when the engine was approaching and near, the owner cannot recover 
any thing for their loss.....-- -- Lesseps vs. Pontchartrain Rail Road Company. 361 


STEAM BOATS AND OWNERS. 


1. The captain of a steamboat is answerable for the damage occasioned by the 
engineer in bringing a slave on board, or acts of those employed by him, even when 
these acts are done contrary to his instructions and without his knowledge. 

Buel vs. New York Steamer et al. $41 

2. To make the captain of a steamboat liable for a slave lost by going on board, 
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‘the plaintiff must in all cases prove he could have prevented the act complained 
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of, but GRE ROE + oss v vce veccesieves seceten few sews 06 cle colentubets deer cvevace o> 541 
$. Where it is shown a slave was allowed to go on board defendants’ steamboat 

and be carried out of the State, so that he was lost, he is liable for his value and all 

costs and damages, and cannot be excused on the pretext that the eine 1K for 


: SUCCESSION. 
1. Until a succession, accepted with the benefit of inventory, has been adminis- 

tered, it is under the control and supervision of the Court of Probates;-and is not 

liable to be sold at the instance and recommendation of a family meeting in favor 

of the minor heirs... ..- +++ State vs. Judge of Probates of St. John Baptiste. 500 
2. After its liquidation, should there remain any property. when the debts are 


_ paid, the beneficiary heirs may be put in possession. Any sale that may be neces- 


sary must be ordered by the Judge of the parish of the minor’s domicil with the 
advice of a family meeting WEITITITTTtTTh Ter eee > tbe 


THIRD PERSONS. 
1. Third persons cannot contest the validity of a sale and a transfer of a judg- 
ment between others, as being simulated. It is only the heir or creditor of the 
owner, whose right or interest may have been affected or prejudiced by the trans- 
fer, who can complain....-.-.-++++++++++ee0s Randall vs. Bank of Louisiana. 273 


VENDOR AND VENDEE. 

1. Where the vendor “ sells all his right to the land back of that on which he 
resides,” it will be considered as a sale at the purchasers risk, which implies no 
warranty, and the questions of eviction and probable disturbance have no applica- 
ile BMA oo. cnc cc ccc can. pbs uae ape wren eebey Laville vs. Rightor et al. 303 

2. Where the price is not paid the vendor may obtain the rescission of the sale; 
and the court will fix a day on which, if the price is not paid the sale will be re- 
MAMIE... cccccbccccccccnccacccscccccccecttetenecce et aietia aaeaaam vee be 


-”  $, The defendant contracted under a penalty to buy the plaintiffs plantation for a 
eertain sum, payable in a year, but to be discharged on the vendor’s obtaining a 


loan from Bank on mortgage of the premises by the vendee’s taking his place : 

Held, that as soon as the loan was obtained the purchaser is liable to the penalty 

when he failed to take his vendor’s place as debtor to the bank. 
Nettles vs. Scott. 336. 


VERDICT—szx Jury. 


WALL. ; 

1, A co-proprietor is at liberty to increase the height of a wall, hold in common, 

at his own expense, and if the common wall is unable to support the additional 

weight of the new one, he is bound to rebuild it anew, at his expense, taking the 
80 VOL. XVII. 
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additional thickness from his own property.--+-+-+--+-++-++++- Pierce vs. Musson. 389 
2. But an adjacent proprietor has no right to cut away part of the foundation of 

his neighbor’s wall. or house, or to cause the projections of his wall to rest on that 
of his neighbor ; if it cause injury or damage, and for which he is responsible if he 
exercises his right without due precaution..---.....-+++ +++ secre e eens eeseees ibe 
3. The appointment of experts isa mere precaution, and will not have the effect 
of discharging the neighbor from the obligation of repairing the injury caused by 
the MEW WOK, «002 eee cee cece web e ener viet wo verse ccccccsseccecsesceesobeye ib. 4 
4. So where the defendant cut away part of the foundation of plaintiff’s wall, 7 
and erected his new one thereon, causing damage by cracking and breaking plain- 
tiff’s wall, he is liable for all the damage occasioned thereby, ------+----+++++++: ib: 
5. It is no excuse against the payment of these damages, that the plaintiff made 
no opposition or objection to the erection of the defendant’s new wall. The latter 
made his new work at his MGI: «a.» <to0cc ¢o'si0.s 0 sie.0jo¥ 060 cpepgecodeguasicesas ab- 


WILLS. 


1- The admission of a will to probate and the order given for its execution are 
only preliminary proceedings, necessary for the administration of the estate, and 
do not amount to a judgment, binding on those who are ft parties to them, 
Robert f. w.c. vs. Allier’s agent. 4 
2. Courts of general jurisdiction cannot sustain an action to establish a Will, and 
decree its execution; and also the recovery of property claimed under it....----- ib. 5 
3. Whenever the validity of a Willis attacked and put at issue at the time | 
that its execution is applied for ; or after it has been regularly probated and order- . i 
ed to be executed, but previous to the heirs or legatees coming intg the possession 
of the estate under it, Courts of Probate alone have jurisdiction.------+-++++++ ib. 
4. In an action by an heir at law against the testamentary heir or universal le- 
gatee, whois in possession, and sets up the Will as his title to the property, the 
district courts, or courts of general jurisdiction are the proper tribunals in which 















such suits must be brought Wrerarry Rite 60SEE 0 Bike oe Ds Be ness deen +b. 
5. In France, proof of the execution or signature to an olographic will isnot re- 
quired to make itexeeutory. In Louisiana it is otherwise..--------++++-+++++++0+ ib- 


6. So where a will, made in a foreign country, has not been proved, because the 
laws of that country did not require it, before ordering it to be executed, it cannot 
be registered or carried. into effect in Louisiana, without being first duly proved 
before one of our courts of probate-. ---- +--+ -++-eeeeseeecesrceesesseeceenes ee 4B+ > 
7. Foreign wills must be proved in the manner provided by the laws of Louisia- f 
na; if it is not shown that they have been duly proved in the country where made. #b- » 
8. So an olographic will, made in France and deposited in the office of a notary 
public there, for execution, without proof of the signature, will not be carried into 
effect in Louisiana, until it be duly proved herein the Court of Probates....-.--- ib. 
9. Where a copy of a foreign will is presented to the Judge of Probates in this 
State, together with authentic evidence of its having been duly approved and or- 
dered to be exeeuted in the country where it was received or made, it isthe duty, 
of the Judge to order the registry and execution of the will. 
State vs, Judge of Probates of New Orleans. 485 
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10. The registry and execution of a foreign will may be made, when the case re- 

quires it, without any appointment of administrator or dative testamentary exe- - 

BRPNROHANn + 4 was oo se ones oon 40 «8/4 ouinis a ttene gmat Nea ee a we eccoeeee ab. 
Where one of several executors of a foreign will, duly proved and ordered to 

be executed, presents himself for letters testamentary under the here, and the 

cease is a proper one, he should be recognized and authorized to act by the Court 

of Probates under its control and supervision.- +--+ -+-+.+++e+sseeresesseeeneees ib. 
12: The Judge of Probates is in no case authorized to appoint a dative testamen- 

tary executor, until the executor named by the will has had an opportunity to ae- 

eept or refuse Che trusts: -. ccc cvcccccccvccsccces ees cecccs ce bebe begebenseeee ab- 


_ WITNESS. 
1. An agent interested only to the amount of his commissions is a competent 
witness for his principal ; but when his interest is distinet and ngt growing out of 
his agency, he is incompetent. 
Stetson, Avery & Co. vs. Gurney; Robertson, intervenor. 162 
2. The parish treasurer isa competent witness for the parish in a suit by the 
police jury against the sheriff for the parish taxes, 
Police Jury of Iberville vs. Sherburne et al. 343 
3. The cashier of a bank, acting as its agent, is a competent witness to testify in 
relation to the collection of monies, settlement of its claims and the sums of mo- 
ney due to and received by it. -----++-+++++++ Williams vs. Bank of Louisiana. 378 . 
4. Affidavits of witnesses sworn to before the clerk not in open court, do not con- 
stitute that proof which is required by-law.....Sandeman vs. Deake g Willard. 532 
5. Clerks of courts have no authority out of the presence of the court to swear 
witnesses and take down their testimony in a cause. They are only to administer 
oaths in open court, and out of it in cases of arrest, attachment, provisional 
seizure, or generally in any conservatory measure required by one of the parties 


to a suit. POR ee mee HHEHE SEH EHS SEHE SEH EEEHEEHEEH EEE EHS H POSE E HEHE OES oe ab. 
6. Witnesses must be examined, after issue joined; and give their testimony 
in open court, or it must be taken under a commission.. -.----- te eerees te eees > tb 


WORK BY THE JOB. 

1. Where it is ascertained that more repairs were required on a steam boat, 
than were contemplated between the parties and included in their contracts the 
contractor will be entitled to the value of his extra work at a fair price, without 
being liable for the delay occasioned thereby, beyond the time fixed by the con- 
Reet, a ialrincke ones ii' hata wees bare eoibie vhigkis wisest Vitalie Varion vs. Bell. 582 

2. The principal or master workman is only entitled to extra pay for his per- 
sonal attendance when there is no contract fixing the hire apd wages of the work- 


WRITS or Fi. Fa. anp Ca. Sa—See Bail and ~ Bond ; 
also Imprisonment for Debt. 





